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Abstract: The Construction Industry Development Authority (CIDA) Act of 2013 in Sri Lanka came into force with provisions for
adjudication to be available to the required parties to seek recourse in a dispute. Consequently, CIDA launched a pool of construction
adjudicators and a code of conduct with the ground rules applicable for adjudication. Standard Bidding Documents also mandate
adjudication as a form of dispute resolution. These altogether provide an initial benchmark for a formal non-adhoc adjudication practice in
Sri Lanka. Its’ perceived success has not however been researched in detail for further improvements. Therefore, a desk review was carried
out to identify the benchmarks established 5 years ago. A questionnaire survey was conducted to gauge the individual perception of the
contractors and employers on CIDA adjudication. Mann Whitney Utest was used to measure differences of opinion. It was found that many
of the criticisms within the literature review are not ill-founded. The majority of respondents contended that adjudication is disadvantaged

by not adhering to its own directives given in the adjudication guideline.
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1. Introduction

Globally, the incidences of disputes in the construction
industry have had different consequences on construction
projects which range from delay in progress to abandonment
of construction projects [1]. Disputes have been associated
with many other factors such as inferior quality of end
product, delay in deliverables, disputing rates for varied
works, payment delays etc [2]. Unfortunately, this situation
has portrayed the construction industry with a bad reputation
of being ineffective, contentious and adversarial. Particularly
on public sector projects, this situation is often acute, due to
lack of effective alternative dispute resolution mechanisms in
place of courts [3]. The ultimate result is cost and time
overrun, delay in beneficial use, opportunity costs etc [4].
Thus, the frustration associated with litigation and sometimes
arbitration has necessitated an increased demand for other
alternatives, one of which is adjudication. The requirement
of new legislation in the form of Housing Grants,
Construction and Regeneration Act 1996 had been reported
by many scholars [5], [6]. This Act provided for adjudication
to be available to the parties on the majority of construction
contracts.  Adjudication is now a well-established
construction dispute resolution process in UK [7] and its
perceived success is well documented. Lately, however,
there have been criticisms. These criticisms include issues
such as ambush by the claiming party [8]. In Sri Lanka, there
is no precise definition for adjudication in the Construction
Industry Development Authority (CIDA) Act; however there
are certain features which help identify it. Standard bidding
documents also incorporate adjudication with reference to a
code of conduct and ethics. With this backdrop, the concept
of adjudication is no longer new in the Sri Lankan
construction industry. Several pioneer works have given
particular emphasis on adjudication [9], [10]. More
particularly in a context where adjudicators are not trained in
any professional entities in Sri Lanka, it became imperative
to keep a close eye on what is happening under the label of
adjudication. Under circumstances, CIDA set up a pool of
construction adjudicators and introduced guidelines. These

guidelines delineate, in a generic fashion, the professional
and ethical responsibilities of members of dispute
adjudication boards. Therefore it would seem appropriate to
carry out a survey amongst those who are most directly
involved and affected by adjudication and see whether the
directives cited in the guideline have been followed up and
adhered to in the last 5 years.

2. Research Aim

The aim of this research is to offer empirical evidence on the
current level of effectiveness of adjudication as a dispute
resolution mechanism in the Sri Lankan construction
industry against the initial directives cited in the CIDA
Guideline of Construction Adjudicators.

3. Research Objectives

*  ldentify the benchmarks held in 2013 along with the
introduction of the CIDA pool of construction
adjudication and adjudication guideline

»  Gauge the firsthand experience of the contractors and
employers as to overall effectiveness of adjudication

*  Suggest improvements of adjudication and its way
forward

4.Research Methodology

A desk review on the guideline was undertaken at the outset
to identify the key directives. A literature survey was
undertaken to identify the key issues in adjudication. A
questionnaire survey was subsequently carried out to gauge
the perception of the contractors and employers who have
been involved in adjudication as disputants. Due to the
confidential nature of the process and the contents of the
dispute, purposive sampling is adopted. 15 major contractors
(registered with the CIDA in the category of C1) who have
been involved in adjudication several times in the recent past
and contract administrators representing 15 state sector
government bodies undertaking public projects as developers
and employers were purposely selected in this empirical
investigation. They all were asked to evaluate the questions
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against a criterion on five-point Likert scale. Mann-Whitney
Utest is used to examine whether there were significant
differences of response between these two independent
groups on a continuous ordinal scale. This statistical test was
adopted on the basis that it does not require large normally
distributed samples to compare two independent groups.

5. Research Limitations

The opinion of contractors and employers involved in
adjudication are only part of the overall picture and that more
research on this topic needs to be done, especially of the
adjudicators and academics as well as in medium and smaller
projects where adjudication seems ad-hoc.

6. Novelty of the Research

This paper seeks to bridge any gap by evaluating the CIDA
form of adjudication against its own stated aims and helps
establish the strategic direction towards the next decade.
There are four objectives of the CIDA guideline of
adjudication that was published in the year 2013 and each
objective has a criterion. It is time to test whether these
objectives have been satisfactorily achieved 5 years after its
inception and suggest improvements.

7. Literature Survey

There is a dearth of research on statutory adjudication
indicating that the professionals involved in the construction
industry have overall average level of satisfaction on the
current practice of adjudication and believe that adjudication
is an effective mechanism for dispute resolution rather than
arbitration. Adjudication appears to have found acceptance in
the South African construction industry, but it was found that
the industry is not yet able to realize the full potential of
adjudication, the main reason for this being a lack of
knowledge [11]. Although many research papers of foreign
countries stated that their success with the DAB,
adjudication is locally found ad-hoc [10]. 71% (out of 92) of
disputes referred to adjudication in Sri Lanka were
unsuccessful where neither party was satisfied with the final
outcome [10]. 94% of those disputes were subsequently
resolved amicably on the basis of adjudicators’
determination while the remaining 6% were referred to
arbitration [10]. This suggests that although adjudication is
being practiced as a resolution method, it is not that effective
[9]. Certain limitations have affected its effectiveness [10].
Key limitations include lack of awareness among industry
practitioners, absence of legal ascent, and lack of competent
adjudicators to resolve complex disputes. Their findings
further indicate that the meager enthusiasm among the
practitioners toward enactment is due to the inability to
ascertain the extent of enforcement and failure to understand
the benefits of statutory adjudication [12]. The procedural
requirements of adjudication in general were also
investigated [13]. Another research was that the effectiveness
of the statutory adjudication legislation against its stated
aims in Western Awustralia [14]. A questionnaire survey
amongst construction professionals, lawyers,
arbitrators/adjudicators and clients was conducted in order to
establish the role of adjudication in the U.K. construction
industry and to examine whether the criticisms leveled
against adjudication are in essence widely held views [15]. In
nutshell, disputes are not uncommon within the industry
[16]. Disputes have a significant effect and impacts on
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growth negatively and performance of the industry. In
addition, the traditional means of resolving the construction
disputes have not helped at all as the time and cost associated
with litigation make the process undesirable. Hence, there
have been concerns on how to strengthen the industry to face
the present and future challenges. Adjudicators in many
sectors have, by custom or duty, sought to settle claims by
exercising an inquisitorial role [17]. What is envisaged by
the adjudication process is quick, enforceable interim or final
decision, if not acceptable, it would be the subject matter of
arbitration or litigation. It came under the rubric, ‘pay now,
argue later' [18], [19]. These cases have been used many
times to characterize the nature of the adjudication process.
This was accepted as a sensible way of dealing expeditiously
and relatively inexpensively with disputes which might hold
up the completion of important contracts. In the UK, the
issue of enforceability of the adjudicator's decision was
confirmed shortly after the promulgation of the Construction
Act [20]. Justice Dyson held that "(c)rucially, (Parliament)
has made it clear that decisions of adjudicators are binding
and are to be complied with until the dispute is finally
resolved [20]. In essence, adjudication is a process where a
neutral third party should give a decision, which is binding
on the parties in dispute unless or until revised in some other
manner such as arbitration or litigation [17]. While it can be
seen that adjudication does not necessarily achieve a final
settlement of any dispute because any of the parties has the
right to have the same dispute heard afresh and determined in
arbitration if the contract provides for it [21]. Adjudicators
are allowed to conduct proceedings as he or she sees fit
within a procedural and ethical framework. The adjudicator
has to provide reasons for his decision, unless otherwise
stated. It does not, however, state that reasons should be part
of the decision, but could be provided. The adjudicator shall
adduce evidence or invite technical arguments from the
parties by asking questions either at a hearing or in
correspondence, giving both parties the opportunity to
answer. This is how the inquisitorial role is envisaged in
adjudication [22]. Another stated advantage of adjudication
is the fact that adjudication is inexpensive when compared to
other methods [23]. The practice of contractual adjudication
is not without some limitations. Of course, contractual
adjudication have been in use in the 1980’s but never widely
accepted due to certain constraints [24]. Some of the
limitations include power disparity between the contracting
parties and fear of losing future jobs by the weaker party.
Lack of willingness of the weaker contracting parties to
commence adjudication proceedings was a concern at the
time of its introduction [25]. The major concern of the
weaker party (mostly, the sub-contractor) was the fear of
being denied future opportunity to tender for work [26]. In
effect, contractual adjudication was not widely used because
its usage depends on the negotiating strength of the parties.
In addition to the aforementioned limitations, a problem that
arises is when adjudication is not being adopted as a primary
resolution mechanism. It is just one of the three tiered
disputes resolution mechanisms which can only be invoked
by agreement between the contracting parties. Therefore, the
take up of adjudication was limited due to the fact that it can
only be adopted at secondary level following mediation [27].
However, this limitation has been addressed in many
countries by making adjudication a creation of law.
Following UK HGCR Act (1996), countries like Australia,
New Zealand, and Singapore etc. have enacted similar
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legislation to back up the adjudication practice. At present,
there is a concerted effort within the Sri Lankan construction
industry to shift from contract based to statute based
adjudication practices. The Sri Lankan construction industry
alone has contributed 6.6% in 2009 to 8.7% in 2017 towards
the overall GDP, as per the Central Bank of Sri Lanka
Annual Reports, 2009-2018, thus playing a vital role in Sri
Lanka’s economic and social development. The
unpredictability of payments has in certain instances resulted
in an extremely negative environment. As such, disputes are
not uncommon within the industry [16]. Disputes have a
significant effect and impacts on growth negatively and
performance of the industry. In addition, the traditional
means of resolving the construction disputes have not helped
at all as the time and cost associated with litigation make the
process undesirable. The CIDA Act No 33 of 2014 has, in a
couple of provisions, introduced a way of settling disputes in
the form of a hierarchical gauntlet. Accordingly, if the
parties so desire any dispute relating to a contract for
construction works, if it is not provided for in the contract,
may be settled through adjudication. However, there is 'ha-
ho' among industry personnel on the lack of care, misconduct
and competency of the adjudicators. Among the allegations
against them are the failure to attend to an agreed time frame
and incompetence, causing the parties to walk off at will.
Complaints also include incorrect judgment, failure to
prevent the parties making an unfair or unworkable
agreement or failing to disclose to a party that they were
threatened with harm in circumstances where it would be
reasonable to expect disclosure. Another complaint is that
the adjudicator made unnecessary interference, applied
duress or misled a party in some material way. CIDA has
been a nominating agency to nominate adjudicators as stated
in the Standard Bidding Documents. More particularly in a
context where adjudicators are not trained in any
professional entities in Sri Lanka, it became imperative, in
the public interest, to keep a close eye on what is happening
under the label of adjudication. Under circumstances, CIDA
set up a pool of construction adjudicators and introduced
guidelines. These guidelines delineate, in a generic fashion,
the professional and ethical responsibilities of members of
dispute adjudication boards. Given the wide variety of
settings in which dispute boards are called upon to
adjudicate, it is recognized that not all provisions in the
guidelines will prove to be appropriate at all times. However,
these guidelines will serve as a model which can be adapted
to fit the particular mandate. The Steering Committee for
Publications in CIDA recommended the use of these
guidelines and considered it a 'living' aid that would be
amended periodically. The setting up of the pool of
adjudicators and the introduction of the adjudicator
guidelines is considered as a significant landmark in the
history of construction adjudication in Sri Lanka particularly
when a statute to govern the practice of adjudication does not
exist.

8. Desk Review

Desk research is basically aimed at in collating, organizing
and synthesizing data from existing resources. Desk research
is used to describe and tracking down the useful existing pre-
published information and in this research, it is namely the
Guideline for CIDA enlisted construction adjudicators. The
adjudicators should conduct proceedings in the way most
likely to deliver the objectives of the guideline that is quick,
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independent review of disputes within a procedural and
ethical framework. Table 1 shows the directives given.

Table 1: CIDA directives on the conduct of adjudication

# Cornerstone Directive

1. Deal with
contemporaneously
Consolidate proceedings of
two or more cases

matters

! Speedy resolution 2

3. Hold counter claims
concurrently

4. Proceed in absence of any
party

5. If a DAB member fails to
attend, others can still
proceed

6. Ensure no previous
connection with the contract
which is the subject of

2 Independent review adjudication application

7. Give reasons behind
decision(s)
8. Give both parties an

opportunity to answer
9. Maintain an even-handed

approach

10. Be objective in formulating
decisions

11. Establish the procedure to
be applied

12. Ascertain facts and law
(inquisitorial role)

13. Use analysis to arrive at
logical and reasoned

8 Procedural compliance decisions

14. Decision must be in writing

with the reason behind

15. Comply with the time frame
given

16. Adopt procedure in
commensurate with nature
of the dispute

17. Carry out adjudication in a
conscientious an diligent
manner

18. Observe confidentiality

19. Maintain impartiality

20. Disclose actual, potential or
apparent conflict of interest

Ethical compliance

9. Findings and Discussion

The target sample was (a) a group of 15 contractors in the C1
category according to national grading system applicable for
registering construction contractors in Sri Lanka and (b) a
group of contract administrators representing 15 state sector
employer organizations undertaking public projects. A pre-
requisite to participate in the research is to have previous
experience on the CIDA adjudication. A questionnaire was
set out using 20 directives based on 4 cornerstones cited in
the CIDA pool of construction adjudication where it has
been envisioned that the adjudicators must act upon the
given directives in the discharge of their services. The
questionnaire was set out with the view to obtain individual
perception of the respondents using 5 point Likert scale (1.
Strongly Disagree 2. Disagree 3. Neutral 4. Agree 5.
Strongly Agree). Figure 1 and Fig 2 depict the overall
perception of the individual contractors and employers,
respectively. A closer look-at will help find the subtle
difference.
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values must be equal or lesser than Ucritical values obtained
from Tables (Two tail tests) the hypothesis set out in the
research is as follows;

Ho; there is no statistical difference between the groups
H1; There is a statistical difference between the groups

The sum of ranks assigned in each category is given as T1
and T2 for the purpose of Ustat calculations. Table 2
indicates the individual calculation of Directive 1 only due to
space restriction of this research paper.

Table 2: Ranking of Perception on the Implementation of

Figure 2: Employer’s perception

The next step is to adopt the Mann-Whitney Utest (MWU
test) in order to testify the differences of group opinion if
any. MWU test is basically a nonparametric statistical
significance ranked test for determining whether two
independent samples were drawn from a population with the
same distribution. MWU test is one of the most powerful
non-parametric tests [28] where the statistical
corresponds to the probability of rejecting a false null
hypothesis. This test has thus good probabilities of providing
statistically significant results when the
hypothesis applies to the measured reality [29]. It is
noticeable that these variables are characterized by the
existence of two independent groups, where it does not
warrant large normally distributed samples [29]. This test has
the great advantage of possibly being used for small samples
of subjects (5 to 20 participants) [29]. Given the higher
efficiency of non-parametric tests for non-normal data, non-
parametric tests such as the WMU test should be applied
more often, especially when the sample size is not very large
[30]. In order for the Mann-Whitney U test to be applied,
values need to be measurable on an ordinary scale and
comparable in size. The two samples are combined and rank
ordered together. The default assumption or null hypothesis
is that there is no difference between the distributions of the
data samples. Rejection of this hypothesis suggests that there
is likely some difference (in terms of perception, experience
and opinion in this survey) between the samples (two groups;
contractors and employers). More specifically, the test
determines whether it is equally likely that any randomly
selected observation from one sample will be greater or less
than a sample in the other distribution. If violated, it suggests
differing distributions. Subject to condition that the Ustat

Directive 1
?ég;ﬂgg?otr) Rating Rank ?é;tqi;:gjgf) Rating Rank
1 3 105 |1 3 10.5
2 4 19 2 4 19
3 4 19 3 5 27
4 5 27 4 2 4
5 2 4 5 3 10.5
6 3 105 |6 2 4
7 3 105 |7 2 4
8 5 27 8 5 27
9 1 1 9 3 10.5
10 2 4 10 4 19
1 4 19 1 3 10.5
12 5 27 12 4 19
13 4 19 13 3 10.5
14 4 19 14 4 19
15 5 27 15 5 27
power
T 2435 2215
alternative Mathematically, the MWU statistics are defined by the

following, for each group:
Ux = nxny + ((nx(nx + 1))/ 2) — Rx (1)
Uy =nxny + ((ny (ny + 1))/ 2) =Ry (2)

where nx is the number of observations or participants in the
first group, ny is the number of observations or participants
in the second group, Rx is the sum of the ranks assigned to
the first group and Ry is the sum of the ranks assigned to the
second group. Table 3 depicts the final results of the MWU
tests conducted for 20 directives that help decide either
accept (A) or reject (R) the given hypothesis. 5% is the
statistically tested significance.

Table 3: Mann Whitney U Test Results

Perception T1 T2 Ustat 5% Ho
Deal with matters 2435 2215 86.5 No A
contemporaneously

Consolidate proceedings 268 197 62 Yes R
of two or more cases

Hold counter claims 255 235 75 No A
concurrently

Proceed in absence of any | 264 200 65.5 No A
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party
If a DAB member failsto | 242 223 88 No A
attend, others proceed

Ensure no previous
connection with the
contract which is the
subject of adjudication
application

Give reasons behind
decision(s)

Give both parties the
opportunity to answer
Maintain an even-handed | 243 222 87 No
approach

Be objective in
formulating decisions

278.5 183.5 515 Yes R

263.5

201.5 66.5 No

243.5 2215 86.5 No

> >» >» >

233.1 220.2 96.9 No

Establish the procedure to | 192.5 2725 57.5 Yes R
be applied
Ascertain facts and law 193 277 53 Yes R
(inquisitorial role)

Use analysis to arrive at
logical and reasoned
decisions

Decision must be in 194 271 59 Yes R
writing with the reason
behind

Comply with the time

frame given

189.5 275.5 54.5 Yes R

199.5 265.5 64.5 No A

2225 2425 87.5 No A
Adopt the procedure in
commensurate with
nature of the dispute
Carry out adjudication in 220 245 85 No
a conscientious an
diligent manner

Ensure confidentiality is
observed 236 235 94 No
Maintain impartiality
Disclose actual, potential
or apparent conflict of
interest

2125 252.5 775 No

220.5 2445 85.5 No

> » >» >

adjudication is not effectively undertaken in the local dispute
arena. The results were somewhat inconclusive in this
regard; however 74% respondents (11/15) agreed 70%
14/20) directives in terms of implementation during
adjudication. This implies that fears expressed by earlier
researches on this matter are further supported and that
contractors and employers equally feel that there is
disadvantage through lack of independence, procedural
compliance and ethical compliance.

10. Conclusions and Recommendations

The literature reveals that adjudication is no longer new in
Sri Lanka. In anticipation of a better performance of
adjudication in Sri Lanka, the aims cited in the adjudication
guideline must be revisited. However, the public sector has
not been tapped into the advantages of this mechanism.
There are sufficient adjudication provisions in the forms of
contracts capable of mitigating disputes among the public
sector contracting parties. The contractors and employers
have to address its own experience and confront its
limitations if it really needs to exploit the potential of
adjudication. The study adds to the body of knowledge by
creating an insight into the potential of adjudication in
resolving disputes among public sector contracting parties in
Sri Lanka. The study also alerts the industry to give adequate
consideration to factors that can promote more effective
usage of adjudication provisions. In line with the plan to
introduce statutory adjudication in Sri Lanka, the CIDA has a
pivotal role. Adjudication regulations must be gazetted for
public comments. Once enacted, adjudication would carry
legal enforcement within the Sri Lankan construction
industry. However, the potential inherent in the process of
statutory adjudication would only be realized if the
constraining factors to its effective usage are recognized and
appropriate application measures are put in place. The
findings of the questionnaire survey indicate that many of the
riticisms within the literature review are not ill-founded. For

(Note; For n1=15 and n2=15 the critical value of U is 64
and 51 for two tailed test at the 0.05 and 0.01 significance
levels respectively)

It was found that the perception of two groups against each
directive is not that poles apart. Ustat values are greater than
Ucritical values in most of the cases. It can therefore be
safely concluded that there is no significant difference
between the ratings of two groups. Respondents were asked
the extent to which they agreed that this was an advantage
and it is perhaps not surprising that respondents are very
much positive with the conduct of adjudication in terms of
directive 1, 2 3 and 18. The majority of respondents
expressed their agreement given that it was part of the
speedy resolution (Deal with matters contemporaneously,
Consolidate proceedings of two or more cases and Hold
counter claims concurrently). Both contractors and
employers strongly agree that the adjudicators ensure
confidentiality. The majority is of the 3" circle (Neutral
position) in terms of many a directive. The neither agree nor
disagree. Meanwhile, a considerable portion of outer circles
(4 and 5 scales) is empty. This poses a dilemma as to why
both contractors and employers are neutral whilst there is an
opportunity to stand by Agree and Strongly Agree. They
purposely evade this positive region apparently on the fact
that they are not satisfactory with the owverall conduct of
adjudication. This supports the assertion [10] that

example, a majority of respondents contended that the
adjudication is disadvantaged by not adhering to directives
given in the adjudication guideline. Although the results
were somewhat inconclusive regarding the suitability of
adjudication for complex, technical disputes the results of the
above statements would suggest that it is suitable for these
types of disputes. However the majority of respondents
agreed with a major criticism, that it requires ethical
inclination too.
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